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  May, 2019. 

 
PRESIDENT’S MESSAGE 
 
Greetings fellow Bar members, and happy 
spring! I wanted to give an update on 
TCBA activity so far this year, as well as 
invite members to engage with the Board, 
the Bar, and the community at large in 
some specific areas. 
 
TCBA Workings 

A subcommittee of the Board has been 
reviewing our original and amended By-
Laws so they more accurately correlate to 
current Association practices. Look for 
more information on these changes during 
the next few months, and a likely vote at 
the annual meeting. If members have 
questions or comments on this topic, 
please contact us. 
We are also working to reinvigorate a few 
committees, as well as the CLE program, 
and the newsletter, which we hope to bring 
back on a regular basis. Please let us know 
if you are interested in any of the 
following: 
• Submitting an article of any length 
on a new development in your area of 
practice or an item of interest to other Bar 
members for our newsletter or Blog; 
• Being the point person to solicit 
articles of interest on a regular basis for 
the newsletter or Blog; 
• Presenting a CLE or finding a CLE 
speaker; 
• Nominating an attorney for Bar 
membership;  

• For the technically savvy, helping 
with further improvements to the TCBA 
Website and/or a developing a social 
media presence. 
On this last point, we hope to expand 
TCBA’s presence on social media and, in 
the process, engage younger attorneys in 
Bar leadership, committee work, and 
social events. If you have suggestions or, 
better yet, skills or interest in managing or 
supporting this effort, please contact a 
Board member or use the email function 
on the Bar website to let us know. 
 
Legal History Project 

If you enjoy legal history, we would like 
to hear from members interested in 
working on Tompkins County’s legal 
history for the “County Legal History 
Project by The Historical Society of the 
New York Courts.”  This work may be 
done in conjunction with The History 
Center, or others. More information is 
available here: 
http://www.nycourts.gov/history/legal-
history-new-york/history-new-york-
county-histories.html. Interested members 
may contact Khandikile Sokoni at 
kms@truewalshlaw.com.  
 
The Project is being led by the Honorable 
Jonathan Lipmann, retired Chief Judge, 
NYS Court of Appeals; Stephen P. 
Younger, past president of the New York 
State Bar Association and Marilyn 
Marcus, Executive Director of the Society. 
The Historical Society seeks our county’s 
contribution to this interesting project by 
way of a written legal history, which will 
then be posted on its website. 
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Pro Bono Activities 

The Sixth Judicial District Pro Bono 
Committee met April 10th for the first of 
two meetings in 2019, which I attended as 
TCBA president. The Committee’s major 
goal is to be a “think tank” to develop new 
ideas and avenues for pro bono 
opportunities. The Committee is always 
looking for individuals to bring issues to 
the table from each County in order to 
help develop new programs that might 
bring services to the public. Because the 
TCBA president rotates each year, I would 
like to establish greater continuity by 
designating someone to sit on this 
committee for a two- to three-year period 
of time, along with the rotating president. 
If you are interested in being the designee, 
please contact me at 
cmckain@mckainlawpllc.com.  
 
The minutes of our April meeting are 
posted on the TCBA website. 
 
More locally, Tompkins County was 
recently made a “pilot” County for The 
New York State Equal Access to Justice 
Initiative. This is a State-wide initiative to 
spur individual counties to study and 
propose improvements to local legal 
services for those with lower incomes. 
Judge Rowley is heading the Tompkins 
County project, and the TCBA president is 
sits on the leadership committee. This is a 
large undertaking that involves many non-
profit and other community stakeholders, 
and the ultimate goal is to attain 100% 
access to legal services for those in need. 
Our second meeting was May 7th, and 
working groups were formed. I am 
representing TCBA as co-chair of the 
“legal challenges” working group, where 
we will identify barriers to legal services 
by talking to a wide range of stakeholders. 
For people that have legal needs, or must 
interact with the legal system, such 
barriers might include difficulty getting 
transportation to a court hearing, paying a 
filing fee, or understanding who to contact 
for questions on procedure, to name a few. 

If you have an experience that you would 
like to share, or someone you feel this 
working group should speak to as part of 
our information gathering the next few 
months, please email me at 
cmckain@mckainlawpllc.com 
 
In addition, Legal Assistance of Western 
New York, Inc.® (LawNY) and the Finger 
Lakes Women’s Bar Association 
(FLWBA) are seeking pro bono attorneys 
to volunteer on Tuesday, July 16, 2019 for 
a Pro Bono Wills and Estates Planning 
Clinic. The no-cost legal clinic will serve 
24 low-income LawNY clients, who will 
meet with a pro bono attorney for 45 
minutes to receive advice and counsel 
about estate planning or estate 
administration. If applicable, clients can 
also receive assistance drafting a Will, 
Power of Attorney, or Healthcare Proxy. 
 
LawNY is an accredited CLE provider, 
and will provide CLE credits for pro bono 
service. The clinic will take place at 
LawNY’s Ithaca office, at 902 Taber 
Street, Suite 1, Ithaca, NY 14850. LawNY 
staff will be available throughout the 
process to provide support and assistance.  
If you are interested in volunteering, 
please contact LawNY Staff Attorney, 
Teresa McNamara's at 
tmcnamara@lawny.org   
 
Social Events 

Save the date July 10, 2019 for the 
Summer Social to be held at Argos Inn 
starting at 5:30 p.m. We look forward to a 
great turnout again this year! 
The TCBA Annual Meeting dinner will 
likely be in October this year. More 
information will follow as the date gets 
closer. 
Thank you for your membership! 
Carla N. McKain 
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Dividing Retirement 

Benefits on Divorce 
By Carla N. McKain, Esq. 
 
When spouses separate or divorce and 
divide their assets, one or more retirement 
plans are usually involved. If these plans 
are sponsored by a private employer, they 
are governed by the Employee Retirement 
Income Security Act of 1974. ERISA 
requires that these benefits only be used 
for the participants of those plans, except 
when those benefits are needed for spousal 
or child support, or where they are marital 
assets subject to division in a divorce. In 
order to access retirement benefits, ERISA 
requires a Qualified Domestic Relations 
Order (“QDRO”)—a specific order that 
must be accepted by the pension plan in 
order to finish the process and be 
effective.  
 
Significant issues arise for spouses around 
QDROs where: 1) the separation 
agreement (“SA”) does not address all the 
aspects of the benefit available; 2) the SA 
is worded incorrectly; 3) the QDRO is 
drafted incorrectly; 4) the QDRO is not 
done prior to the divorce; or 5) the QDRO 
is never done. (One misunderstanding 
about QDROs is that they cannot be done 
prior to a final divorce—this is not true.)  
 
Where a divorce attorney is not familiar 
with the technicalities of retirement plans, 
he or she may not realize the importance 
of asking for plan documents to review all 
aspects of the benefits available, such as 
Qualified Pre-retirement Survivor 
Annuities, disability pension benefits, or 
the cash portion of a pension plan benefit, 
to name a few. It is grossly insufficient for 
a Separation Agreement (“SA”) or court 
stipulation to provide only that benefits 
will “be divided pursuant to Majauskas.” 
For starters, Majauskas is literally 
inapplicable to defined contribution plans, 
so using that term for a DC plan causes 
myriad drafting problems. The other type 

of plan (“defined benefit”) is highly 
complex, often contains sub-parts, and 
requires at least a basic understanding of 
actuarial methods and review of the plan 
documents prior to finalizing the SA.  
 
Other issues occur when a divorce is final 
before a QDRO is drafted; years often pass 
before an ex-spouse attempts to obtain the 
QDRO, creating many obstacles, such as 
obtaining records where a 401(k) provider 
has changed, or calculating gains and 
losses. Where a pension is involved, often 
the participant retires without ever telling 
the alternate payee (ex-spouse), and she or 
he loses years of payments, and must try to 
recoup them after the fact. In addition, 
where the only direction on division is to 
do it “pursuant to Majauskas” and the 
QDRO is not drafted and approved prior to 
the divorce, it results in a loss of benefits 
for the alternate payee, and a great deal of 
extra cost and stress where the former 
spouse is uncooperative.  
 
Attorneys should thoroughly investigate 
the plan before entering a stipulation or 
finalizing the SA, and document all 
aspects of the benefit to be divided in the 
agreement. This is far better to do (and 
much less costly) while the parties are still 
motivated and under the court’s 
supervision, so that key benefits are 
preserved, and the ex-spouse avoids 
incurring much greater expense to obtain 
the QDRO down the road. In addition, 
attorneys should be very mindful of 
opening themselves to a malpractice claim 
where all the benefit options are not fully 
divided—in writing—and/or the QDRO is 
not at least in draft form prior to the 
divorce.   
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OFFICERS & DIRECTORS    

 

President - Carla McKain 
Vice President - Michael C. Perehinec, Jr. 
Treasurer - Hayden Brainard 
Secretary – Kevin Kelly 
Immediate Past President - Ciano Lama 
Director - Peter J. Walsh 
Director – Madeline Weiss 
Director – (Vacant) 

 

Please check out the new and 

improved TCBA website at 

www.tcbaweb.com 

 

Members are invited to review 

their contact information, 

practice areas and send us input.  

EVENTS OF INTEREST 

 
*May 31, 2019 9 AM – 5:00 PM 
Ithaca Area Collaborative Law 
Professionals (IACLP) Workshop. For 
information contact Beth Reiter, Esq., 
(beth@guttmanandreiter.com). 
 
*June 24, 2019 9:00AM – 1:00 PM 
NYSBA Ethics CLE – Hilton Garden Inn, 
Ithaca, NY. 
Cost:  $150 NYSBA Members; $250 non-
members. 
 
*July 10, 2019 5:30 PM Summer Social at 
the Argos Inn. 

 

 

 

 

TCBA In the Community. 
Carrying on a TCBA tradition of bell-
ringing during the holiday season: 
 
 

 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

The TCBA Newsletter is published for 

the benefit of members of the Tompkins 

County Bar Association. Any opinions or 

articles published in this newsletter are 

provided for informational purposes 

only and are not intended as legal 

advice and shall not be construed as 

such. 

 

The TCBA shall have the discretion to 

edit articles submitted for inclusion in 

the newsletter and may refuse to publish 

any submissions. 

 

This newsletter was compiled by 

Khandikile Mvunga Sokoni.  Questions 

and suggestions for future articles can 

be sent to kms@truewalshlaw.com                                     

 

This newsletter shall not be republished 

without permission of the TCBA. 


